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Russell M Blau argued the cause and filed the briefs for
petitioners Atlas Tel ephone Conpany, Inc. and Total Tele-
conmmuni cati ons Services, Inc.

Dani el Meron argued the cause for petitioner AT&T Cor-
poration. Wth himon the briefs were David W Carpenter,
Mark C. Rosenblum and Peter H Jacoby. Peter D. Keisler
entered an appear ance.

Ri chard K. Welch, Counsel, Federal Conmunications Com
m ssion, argued the cause for respondents. On the brief were
John Rogovin, Deputy Ceneral Counsel, John E. 1Ingle, Depu-
ty Associ ate CGeneral Counsel, and Laurel R Bergold, Coun-
sel, and Marion L. Jetton and Robert B. N chol son, Attor-
neys, U S. Departnment of Justice.

Dani el Meron, C. John Buresh, David W Carpenter, Mark
C. Rosenblum and Peter H Jacoby were on the brief for
i ntervenor AT&T Cor porati on.

Russell M Blau was on the brief for intervenors Atlas
Tel ephone Conpany, Inc. and Total Tel econmuni cations Ser-
vi ces, Inc.

Before: G nsburg, Chief Judge, Sentelle, Crcuit Judge,
and Sil berman, Senior G rcuit Judge.

pinion for the Court filed by Chief Judge G nsburg.

G nsburg, Chief Judge: Atlas, Total, and AT&T appeal
different parts of a single order of the Federal Conmuni ca-
tions Conmi ssion. The Conm ssion held that Atlas, an in-
cunbent | ocal exchange carrier (ILEC), created Total, osten-
sibly a conpetitive access provider, as a shamentity solely in
order to increase the rates charged to AT&T, an interex-
change carrier (1XC), and thereby engaged in an unjust and
unreasonabl e practice, in violation of s 201(b) of the Conmu-
ni cati ons Act of 1934, 47 U S.C. s 151 et seq. The Conmi s-
sion also held that AT&T had legitimtely bl ocked calls to
Total; Atlas nust pay damages to AT&T in the anmount that
AT&T paid to Atlas for tandem switched transport; and
AT&T is liable to Atlas for reasonabl e access charges. The
Conmi ssion then dism ssed AT&T' s countercl ai munder the



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #01-1188  Document #727893 Filed: 01/24/2003  Page 3 of 18

Tel ephone Di sclosure and Di spute Resol ution Act (TDDRA),
47 U. S.C. s 228, "as noot, w thout prejudice.”

We reject all Atlas' clains and deny its petition for review.
W reject the Conm ssion's argunent that AT&T does not
have standing to seek review of the Order, the preclusive
ef fect of which could prejudice AT&T in defendi ng agai nst
Total's pending lawsuit to collect access charges. W grant
in part AT&T' s petition for review and remand the Order to
t he Conmi ssion to consider AT&T' s argunment that Total did
not provide access service and to clarify the effect of its
havi ng di sm ssed AT&T's counterclaim

| . Background

Atl as Tel ephone Co., Inc. is the ILEC in Big Cabin,
&l ahoma, where it serves approxi mately 1,500 custoners.
Atl as provides |ocal exchange service to the end users and
provi des originating and term nating access service to | XCs.
Total Tel ecommuni cations Services, Inc., formed in 1995,
of fers service to only one custoner, Audiobridge of klahoma,
Inc., which runs a free chat-line service allowing multiple
callers to dial in and talk to one another. During the relevant
time period, a |long-distance call to Audiobridge placed by an
AT&T custonmer went through that custoner's |ocal tel ephone
conpany to AT&T, which provided interexchange service by
transporting the call across its network to a point of presence
(POP) | ocated near Big Cabin and served by Sout hwestern
Bel | Tel ephone Conpany. Fromthe POP, Sout hwestern Bell
transmtted the call through its facilities to a "neet point"
with Atlas, which then carried the call through its tandem
switch to Total. As the "term nating access provider,"” Tota
conpleted the call to Audiobridge. (Total provided no |oca
exchange or originating access service.)

Atl as and Total have a close relationship -- to say the |east.
The President of Atlas is the Chairman of Total's Board of
Directors; Total received a $20,000 startup | oan fromthe
Atl as pension fund; Total's only office is in an Atlas building;
and Total leased all its transmssion facilities fromAtl as.
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As an ILEC, Atlas was subject to "dom nant carrier”
regul ation of its rates and therefore had to get its tariffs
preapproved by the Conmi ssion. To that end, Atlas el ected
to charge the rates in the tariff filed by the National Ex-
change Carriers Association (NECA), which prepares and
files ajoint tariff on behalf of 1100 small ILECs. NECA
partici pants pool their revenues, and each receives an anount
equal to its costs and its pro rata share of all earnings. Thus,
for calls to Audiobridge, Atlas charged AT&T the tandem
switching transport fee in the NECA tariff.

In July 1995 Total, as a non-domi nant carrier, filed its own
tariff, which was effective i medi ately, pursuant to which it
charged AT&T at a rate 27 percent higher than what Atlas
was charging under the NECA tariff. Total then split with
Audi obri dge the revenues Total received fromAT&T. This
was Audi obridge's only source of incone.

Total began conpleting calls from AT&T customers to
Audi obridge in August 1995. \Wen AT&T received from
Total unexpected bills for term nating access service -- in
addition to Atlas' bills for tandem switching transport -- and
found out about the relationship between Total and Atlas, it
first threatened to, and starting on Novenber 22 did, block
calls fromits custoners to Audi obridge. AT&T al so refused
to pay Total, which had already term nated about 10 mllion
m nutes of calls. Unbeknownst to AT&T, in July 1996 Tot al
gave Audi obridge different nunbers that AT&T did not bl ock

On Novenber 24 Atlas and Total filed suit against AT&T in
the United States District Court for the Northern D strict of
Ckl ahoma. That court referred the case to the Conm ssion
pursuant to the doctrine of primary jurisdiction. See Total
Tel econmuni cations, Inc. v. AT&T, Civ. Action. No. 95-C
1163 (N.D. la.); see also Reiter v. Cooper, 507 U S. 258,
268-69 (1993). Atlas and Total then brought essentially the
same suit in the United States District Court for the D strict
of Colunbia, with the sane result. See Total Tel ecommuni -
cations Services, Inc. v. AT&T Co., 919 F. Supp. 472, 483-84
(D.D.C. 1996), aff'd, 99 F.3d 448 (D.C. Cr. 1996).

Page 4 of 18
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Finally Atlas and Total filed a complaint with the Comm s-
sion, alleging that AT&T s bl ocking calls to Audiobridge
viol ated the Communi cations Act of 1934. AT&T counter-
clained, alleging that Atlas and Total had violated the Act by
creating a shamentity and chargi ng unreasonabl e rates.

The Conmi ssion denied Atlas' and Total's clains. 16
F.C.C R 5726 (2001) (Order). The Commi ssion first concl ud-
ed that "Atlas created Total as a shamentity designed to
i npose increased access charges on calls nmade to Audio-
bridge.” 1d. at p 14. Therefore, the Conm ssion held, Atlas
and Total had engaged in an unjust and unreasonabl e prac-
tice, in violation of 47 U S.C. s 201(b). Oder, 16 F.C CR
5726 at p p 15-18. As a consequence, AT&T did not have an
obligation under 47 U S.C. s 201(a) to conplete calls to
Audi obridge through Total: "Requests by AT&T's customers
to send traffic to Audiobridge via Total do not constitute
'reasonabl e requests' for service for purposes of section
201(a), because they would require AT&T to purchase access
service that we have previously determ ned i s unreasonably
priced and the product of a sham arrangenent."” |Id. at p 21

Atl as and Total had argued that AT&T's bl ocking calls al so
violated the I XC s duty under 47 U.S.C. s 251(a)(1) to "inter-
connect directly or indirectly with the facilities and equi prment
of other teleconmunications carriers.” The Conm ssion re-
jected that argument, too, reading the text and structure of
the Act, along with its own regul ation defining "interconnec-

tion," to nmean that "interconnect"” refers to a "physical |inking
of two networks, and not to the exchange of traffic between
networks." Id. at p 23 (enphasis in original).

The Conmi ssion denied in part and granted in part
AT&T' s counterclains. \Whereas AT&T had argued that it
shoul d pay nothing to Atlas and Total, the Conm ssion con-
cl uded that AT&T woul d have to pay a "reasonabl e access
charge,” which in this case was "the fee that Atlas woul d have
charged AT&T for terminating traffic directly to Audi obridge,
had Total never existed,"” id. at p 38, and that the NECA
tariff supplied the appropriate rate. 1d. at p 39. The Com
m ssi on, however, did not order AT&T to pay Atlas and Tot al
because, it determined, they had failed in their conplaint
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explicitly to "state a claimfor relief based on [the calls nade
by AT&T custoners from August 1 to Novenber 22, 1995]."

Id. at p 37 n.82. (The Conmi ssion did not advert to AT&T' s
possible liability for access charges with respect to calls nade
by AT&T custoners to Audi obridge after July 1996, when

Total activated the new nunbers.) The Comm ssion al so held

that Atlas should pay danages to AT&T in the amount AT&T

had paid Atlas for tandem swi tched transport because "[b] ut

for its unlawful relationship with Total, Atlas would not have
charged AT&T anything at all for tandem sw tched transport
to Total." 1d. at p 40. Finally, the Comm ssion di sm ssed
nmoot, w thout prejudice"” AT&T's claimthat Atlas and Tot al
violated the TDDRA;, even if Atlas and Total violated the
TDDRA, the Conmi ssion stated, that violation "would not
vitiate AT&T's obligation to pay a reasonabl e access charge
for services already provided." Oder, 16 F.C.C.R 5726 at
p 41.

as

I1. Analysis

Atlas and Total, which filed a joint brief, and AT&T each
chal | enge various aspects of the Oder. Atlas/Total argues
that the Conmi ssion erred in (1) finding that Total was a
shamentity; (2) interpreting "reasonable request” in
s 201(a); (3) interpreting "interconnect” in s 251(a)(1); (4)
ordering Atlas to refund tandem swi tched transport charges;
and (5) denying Total a remedy for AT&T's refusal to pay for
access services. AT&T (1) conplains that the Conm ssion
failed to address its claimthat Total did not provide "access
service," and argues that the agency (2) arbitrarily resolved
its unreasonable rate claim and (3) erred in dismssing its
counterclaim (in the nature of a defense) under the TDDRA
W may set aside the Order only insofar as it is "arbitrary,
capricious, an abuse of discretion, or otherwi se not in accor-
dance with law." 5 U S.C. s 706(2)(A).

A. The Atlas/Total Petition
1. Total as a shamentity

Section 201(b) of the Act declares unlawful "any [conmuni -
cation common carrier's] charge, practice, classification, or

Page 6 of 18
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regul ation that is unjust or unreasonable.” The Conm ssion
found that "Atlas created Total as a shamentity designed
solely to extract inflated access charges fromIXCs, and that
this artifice constitutes an unreasonable practice ... in viola-
tion of section 201(b) of the Act." Oder, 16 F.C.C R 5726 at
p 16. Atlas/Total does not quarrel with the underlying facts
upon whi ch the Commi ssion based its determ nation that

Total was a shamentity. Rather, Atlas/Total argues that the
"FCC s finding that Total was a shamentity because it was

not truly independent of Atlas is inconsistent with nany past
FCC rulings concerning affiliates of domi nant carriers,” such
as those allowing an affiliate to sell cellular or interexchange
service. |In response, the Conm ssion points out that those
rulings involved an affiliate offering a conpetitive service;

t he provision of access service by an ILEC, in contrast, is

subj ect to dominant carrier rate regul ation, which would be
circumvented if an ILEC could offer access service through

an affiliate. The Conm ssion al so argues that because Tota

is not independent of Atlas, those prior decisions do not

apply.

We agree with the Conmmi ssion in both respects. None of
the cases cited by Atlas/Total supports the proposition that an
| LEC may create an alter ego to provide access service in the
same geographic area as the |ILEC and thereby avoid regul a-

tion as a dom nant carrier. |If accepted, Atlas/Total's argu-
ment woul d enabl e every |ILEC conpletely to avoid dom nant
carrier regulation by a nmere artifice. In this respect, it is

not eworthy that, although the Comm ssion determ ned that
"Atlas created Total to increase access charges for calls to

Audi obridge,"” id., Atlas/Total does not argue on appeal that
Total had any other purpose, or indeed that it had any
econom ¢ substance at all. Cearly, the entire arrangenent

was devised solely in order to circunmvent regul ation of Atlas
as a dominant carrier, deserves to be treated as a sham and

cannot benefit from precedents set with respect to legitimte
affiliates.

2. Section 201(a) "reasonable requests”

Section 201(a) of the Act provides that a communications
common carrier has a duty to "furnish ... communication

Page 7 of 18
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service upon reasonable request.” 47 U S.C. s 201(a). The
Conmi ssion determ ned that an AT&T custonmer who call ed
Audi obri dge was not thereby making a "reasonabl e request™
for service because AT&T woul d have had to purchase a
service that was "unreasonably priced and the product of a
sham arrangenment." Oder, 16 F.C C R 5726 at p 21. Be-
cause the Congress has not "directly spoken to the precise
guestion at issue,"” we must deci de whether the Conmi ssion
perm ssibly construed the statute. Chevron USA Inc. v.
Nati onal Resources Defense Council, 467 U S. 837, 842-43
(1984).

Atl as/ Total argues the Conm ssion misinterpreted s 201(a)
because AT&T's refusal to serve custoners who wanted to
call Audi obridge frustrated the goal of universal service as-
sertedly underlying that section. According to Atlas/Total
instead of unilaterally blocking calls to Audi obridge, AT&T
shoul d have paid Total and then sought a refund by filing a
conplaint with the Comm ssion pursuant to s 208 of the Act.
The Conmi ssion responds that AT&T could legitimtely
bl ock service because Total was a shamentity.

If, as Atlas/Total suggests, AT&T could not refuse as
"unreasonabl e" a request for service the provision of which
woul d have required it in turn to procure a service avail able
only at an unreasonable price froma shamentity, then the
nodi fier "reasonable” in s 201(a) would have little if any
meani ng. The inclusion of that termin the statute inplies
that a common carrier may lawfully deny service to a custom
er in some circunstances, whatever its effect upon universa
service. The question is, were there here such circunstances
or, nore precisely, could the Comm ssion reasonably so con-
clude? Surely the answer is yes.

As a rule, grievances are to be raised, as Atlas/Total says,
via s 208 and not by resort to self-help. The Conm ssion
itself has so stated. See, e.g., Bell Atlantic-Delaware v.
Fronti er Communications Services, Inc., 15 F.C.C R 7475,
p 9 (2000) ("[T]he proper way for an I XC to chall enge a
LEC s [rate] is to initiate a Section 208 proceeding at the
Conmi ssion"). Here the Conmm ssion recogni zed an excep-

Page 8 of 18
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tion to the rule, that allowing an I XC to block calls when a
shamentity is charging it unreasonable rates for access
services. |If the Commission |later held that Total was not a
shamentity or that Total had charged reasonable rates, then

t he agency presunmably woul d have found AT&T liable to

Total for blocking the calls. |In other words, by blocking calls
to Audi obridge AT&T was acting at its peril. Elkhart Tele-
phone Co., Inc. v. Southwestern Bell Tel ephone Co., 11
F.C.C.R 1051, p 34 (1995) ("Those who choose the course of
non- conpl i ance are on notice that they will be acting at their
own peril, should the question of the legitimcy of their
refusal to nmeet their common carrier obligations be decided
agai nst them').

The Conmi ssion's decision is not inconsistent with its
precedents: None of the cases Atlas/Total cites for the propo-
sition that AT&T first had to file a conplaint with the
Conmi ssion involved a shamentity. Nor do we see how the
seem ngly narrow exception for a shamentity charging an
unreasonable rate will swallow the rule of s 208, as Atl as/
Total predicts. The Conm ssion specifically declined "to
address the broader question of what other circunstances
m ght permit an I XC to refuse to purchase, or discontinue
pur chasi ng, access service froma conpetitive LEC." O der
16 F.C C R 5726 at p 21 n.50. Any carrier that engages in
self-help, therefore, runs the risk that the Comm ssion wll
find against it -- even if its underlying position is vindicat-
ed -- and hold it liable solely for engaging in self-help. In
t hese circunstances, the Conm ssion's judgnment that it has
not opened Pandora's box is surely reasonabl e.

3. Section 251(a)(1) "interconnect™

Section 251(a)(1) provides in part that "[e]ach tel ecomuni -
cations carrier has the duty ... to interconnect directly or
indirectly with the facilities and equi prent of other tel ecom
muni cations carriers.” In the Order, the Conm ssion inter-
preted this duty to "interconnect” as referring "solely to the
physi cal linking of two networks, and not to the exchange of
traffic between networks." 16 F.C.C R 5726 at p 23 (enpha-
sis in original).



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #01-1188 Document #727893 Filed: 01/24/2003

Atl as/ Total argues that "the duty ... to interconnect” in
s 251(a)(1l) "enconpasses the duty to exchange traffic" be-
tween networks, not just the duty to establish a physica
I i nkage between networks. Atlas/Total contends that (1) the
history of the requirenment of interconnection and the |egisla-
tive history of s 251 both indicate that to "interconnect"
means to exchange traffic, and (2) the neaning given to
"interconnect” in the Order (a) ignores the phrase "or indi-
rectly”" in s 251(a)(1), and (b) does not conport with 47
CFR s 51.5. W reviewthe Comrission's interpretation of
"interconnect” under the two-step test of Chevron, 467 U. S at
842-43, looking first to the intent of the Congress and then, if
the termis still anbiguous, determ ning whether the agency's
construction of the statute is a reasonable one. Here we
need not go beyond the first step

As the Commi ssion points out, both the text of s 251(a)(1)
and the structure of s 252 strongly indicate that to "intercon-
nect" and to exchange traffic have distinct neanings. The
former section refers only to "facilities and equi pment,” not to
the provision of any service. See also Conpetitive Tel ecom
muni cati ons Ass'n v. FCC, 117 F.3d 1068, 1072 (8th Gir.

1997) (stating of s 251(c)(2), "By its own terns, this reference
is to a physical link, between the equipment of the carrier
seeking interconnection and the LEC s network”). The latter
section, which establishes pricing standards for agreenments
between carriers, provides separately for "interconnection

and network el ement charges” (s 252(d)(1)) and for "charges

for transport and termnation of traffic" (s 252(d)(2)). Sec-
tion 252 thus contenplates the very distinction between phys-

i cal Iinkage and exchange of traffic the Commi ssion applied in
the Order.

Atl as/ Total argues that the Commi ssion's definition of "in-
terconnect” ignores the phrase "or indirectly": "If AT&T
were not required to exchange traffic with Atlas or Total, and
is not required to establish a physical connection to their
facilities, then section 251(a)(1) would not require AT&T to do
anything at all." But Atlas/Total has no basis for saying
AT&T is not required to establish a physical connection wth
them the Conmi ssion has never said that, and in fact AT&T

Page 10 of 18
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does connect indirectly with Atlas through a nmeet point

est abl i shed by Sout hwestern Bell. Nothing in the Comm s-
sion's approach, therefore, deprives the term"indirectly"” of a
role in the statute. Because "we do not resort to |legislative
history to cloud a statutory text that is clear," Ratzlaf v.
United States, 510 U.S. 135, 147-48 (1994), we do not consider
Atl as/ Total 's argunent that the background of the intercon-
nection requirenent and the | egislative history of s 251 re-
quire a different interpretation of "interconnect." The Com
mssion's definition of "interconnect” in the Order faithfully
follows the nmeaning of that termin s 251(a)(1).

4. Tandem swi tched transport charges

Atl as/ Total argues that the Comm ssion should not have
ordered it to refund the tandem swi tched transport charges
pai d by AT&T because Atlas woul d have provi ded and AT&T
woul d have had to pay for the sanme service even if Total had
never existed. W nust turn first, however, to the Conm s-
sion's objection that we do not have jurisdiction to address
t hat argunent because it was not raised before the Conm s-
si on.

Section 405 of the Act bars a court from considering any
i ssue of law or fact upon which the Comni ssion "has been
af forded no opportunity to pass." \Were, as here, the issue
was not raised explicitly, we nust determ ne whether "a
reasonabl e Conmi ssion necessarily woul d have seen the
guestion raised before [the Court] as part of the case present-
ed toit." Tine Warner Entertainment Co., v. FCC, 144 F.3d
75, 81 (D.C. Cir. 1998) (enphasis in original). W do so
bearing in mnd that Atlas/Total, as a litigant before the
Conmi ssion, had "at |east a nodi cum of responsibility for
flagging the relevant issues which its docunentary subm s-
sions presented.” Bartholdi Cable Co., Inc. v. FCC, 114 F.3d
274, 280 (D.C. Gr. 1997).

Atl as/ Total argues that it raised the present issue in a
single sentence in its opposition to AT&T's notion to dismss
and in an exhibit listing Atlas' and Total's various charges for
different types of services. The sentence in question, which
Atl as/ Total points out was intended to rebut AT&T's clairm
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"that Total charged 'nearly ten tinmes' as nmuch to termnate
an AT&T call" as did Atlas, is: "Acall termnated [by Atlas]
at one of AT&T's own customer prenm ses would be subject to

a total charge, under NECA Tariff No. 5, of 6.63 cents,

consi sting of tandem swi tched transport and tandem sw tch-

ing charges plus local switching, carrier common line, RIC
and an information surcharge.” This sentence, which is not
sel f-evidently about the tandem swi tched transport charges
AT&T woul d have paid if Total did not exist, merely states a
fact; it does not constitute an argunent, |et al one an argu-
ment nmade with the requisite clarity. See Bartholdi, 114
F.3d at 279 (" The Conm ssion need not sift pleadings and
docunents to identify argunments that are not stated with
clarity by a petitioner"). Therefore, we cannot say that a
reasonabl e Conmi ssion "necessarily would have seen" that

Atl as/ Total had presented a question to the agency about
paynment of tandem swi tched transport charges. Atlas/Tota
clains it could not foretell the need for this specific argument.
Per haps not, but then under s 405 Atl as/Total shoul d have
filed a petition for rehearing so the Conm ssion could consid-
er the argunment in the first instance.

As a fallback, Atlas/Total argues that we should | oose the
bond of s 405 in this case because "unreasonabl e delay [ by
t he Conmi ssion] preclude[s] strict application of the exhaus-
tion doctrine."” The Conm ssion is supposed to decide a case
within 15 nonths after the filing of the conplaint, see 47
US. C s 208(b), but in this case the agency did not issue a
decision for four and one half years. Atlas/Total contends
that because it coul d have no confidence the Conmi ssion
woul d issue a ruling on a petition for reconsideration within
the 90-day deadline set in 47 U S.C. s 405(b), it should be
all owed to bypass the agency and seek judicial review at once.

The case upon which Atlas/Total relies for this argunent
states that "exhaustion is not required when unreasonabl e
del ay woul d render the administrative renedy inadequate.”
Sout hwestern Bell Tel ephone Co. v. FCC, 138 F.3d 746, 750
(8th Cir. 1998). But in this case the petitioners seek only
damages for AT&T's failure to pay Total's bills and for
AT&T's blocking calls to Audiobridge. W fail to see how
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gi ving the Comm ssion nore than 90 days to consider the

i ssue of AT&T's liability for tandem switched transport
charges woul d render any resulting nonetary relief inade-
quat e.

In sum Atlas/Total has not shown it cones wthin any
exception to s 405. That provision therefore bars our consid-
eration of the issue whether the Conm ssion should have
ordered Atlas to refund the tandem swi tched transport
charges paid by AT&T.

5. Renedy for AT&T's refusal to pay

Atl as/ Total argues that the Commi ssion erred in denying it
a renedy for AT&T' s refusal to pay access charges for calls
to Audi obridge between August 1, 1995 and Novenber 22,
1995. The Conmi ssion concluded that "although [Atl as/
Total's] conplaint refers to AT&T's failure to pay certain
access charges incurred before AT&T began bl ocking calls to
Audi obri dge the conplaint does not state a claimfor relief
based on that conduct.” 16 F.C.C.R 5726 at p 37 n.82
(enphasis in original).

Unli ke a conpl ai nt governed by the notice pleading system
of the Federal Rules of Civil Procedure, a conplaint filed with
t he Conmi ssion nmust set forth "[a]ll matters concerning a
claim... fully and with specificity" and nmust "conplete[ly]
identif[y] ... [the] conduct conpl ained of and the nature of
the injury sustained.” 47 CF.R ss 1.720(a), 1.721(a)(6)
(1994). Atlas/Total's conplaint clearly seeks danmages for
AT&T' s havi ng bl ocked service to Audi obri dge but never
specifically alleges that Atlas is entitled to recover from
AT&T access charges for calls conpleted before the bl ocking
began.

Page 13 of 18

Atl as/ Total tries to salvage its claimby arguing that "[t]he

i ssue of unpaid access charges was raised in the Conplaint as

a conponent of the larger interconnection issue.” There is no

| ogi cal connection, however, between the alleged duty to

i nterconnect and the paynment of bills for access services; this
is even nore apparent once one realizes that the duty to

i nterconnect requires only a physical |inkage of facilities, not
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the provision of services. Therefore, we agree with the
Conmmi ssion that Atlas/Total's conplaint failed to state a
claimfor AT&T' s nonpayment of access charges all egedly
incurred prior to Novenber 22, 1995.

B. AT&T's Petition

AT&T argues that it should not be |iable for access service
because the Comm ssion (1) failed to address its claimthat
Total did not provide "access service," (2) arbitrarily resol ved
its unreasonable rate claim and (3) erred in dism ssing as
noot its counterclai munder s 228. The Conmi ssion, before
defending the Order on its nerits, maintains that AT&T does
not have standing under Article Ill of the Constitution of the
United States to chall enge the Order because it has not been
i njured thereby. Because the question of standing goes to
our jurisdiction over the case, we nust consider it first. See
Steel Co. v. CGtizens for a Better Env., 523 U S 83, 94-95
(1998).

1. Standing

For standing to pursue its objections, AT&T nust show
that it has suffered an "actual or immnent injury," that the
conduct of which it conplains caused that injury, and that a
favorabl e decision of the Court would redress the injury. See
Lujan v. Defenders of Wldlife, 504 U S. 555, 560-61 (1992).
The Conmi ssion contends that AT&T has not suffered an
i njury because, "[a]lthough the Commission in the Order held
that Total lawfully could assess AT&T reasonable term nating
access charges for the calls it had conpleted to the Audiob-
ridge chat-line ... the Oder did not require AT&T to pay
Total anything."” The Conm ssion al so asserts that any
charges Total m ght seek under the Order are tinme-barred.

AT&T responds that its standing rests upon the collatera
estoppel effects of two closely related rulings in the Oder
AT&T contends that the ruling in the Oder requiring AT&T
to pay Total a "reasonabl e access charge"” will harmit in
pending litigation between itself and Total. Total Tel ecom
muni cati ons Services, Inc. v. AT&T Corp., Cvil Action No.
02-0813 (D.D.C. filed April 29, 2002). First, since July 1996,
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when Total changed the exchange on which it termnated calls

to Audi obridge, AT&T has not been able to block those calls.
Total has continued to bill AT&T, and indeed has billed it $2.8
mllion for calls termnated within the |ast two years and
therefore within the statute of limtations.

Second, AT&T argues that the Comm ssion's dismssal as

moot of its counterclaim-- in which it alleged that the
revenue- shari ng arrangenent between Total and Audi obridge
vi ol ated sections 228 and 201(b) of the Act -- could be given

collateral estoppel effect not only in Total's but also in other
i ke actions pendi ng agai nst AT&T. Specifically, the Com

m ssion held that the alleged violation, "standing al one, would
not vitiate AT&T's obligation to pay a reasonabl e access

charge for services already provided." Upon this basis the
Conmi ssion purported to dismss parts of AT&T' s counter-
claim"as noot, without prejudice."

Wth respect to AT&T's first point -- that the Comm s-
sion's ruling on access charges exposes it to liability in
litigation -- we note the Suprene Court's teaching that "[i]n

an appropriate case, appeal may be pernmtted froman ad-

verse ruling collateral to the judgnment on the nerits at the
behest of the party who has prevailed on the nerits, so |long

as that party retains a stake in the appeal satisfying the
requirenents of Art. I11." Deposit Guaranty Nat'l Bank v.
Roper, 445 U.S. 326, 334 (1980) (citing Electrical Fittings
Corp. v. Thomas & Betts Co., 307 U S. 241 (1939)). As we
observed recently in A abama Minicipal D stributors Goup

v. FERC, 312 F.3d 470 (D.C. Gr. 2002), however, neither the
Supreme Court nor this court "has actually found standing on
the basis of collateral estoppel.” 1d. at 474. Nonethel ess, we
think this is "an appropriate case" in which to do so. The
Conmmi ssion issued its Order after the district court had
referred the case to it pursuant to the doctrine of primry
jurisdiction. Although AT&T ultimately prevail ed before the
Conmi ssion on the nmerits, along the way the Conmi ssion

determ ned that AT&T was liable to Total for reasonable

access charges and, as it turns out, some of those charges do
not appear to be time-barred. Upon the resunption of the
litigation, the district court will be bound to follow the O der

Page 15 of 18
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giving it a preclusive effect nore akin to | aw of the case than
to nere collateral estoppel. The Order thus injures AT&T

and gives it a stake in this appeal sufficient to support its
standing to petition for review of the Commission's ruling on
its liability for access charges. |In addition, since the Total
claimis ripe and AT&T's counterclaimis intertwined with

that claim it would nake little sense to decline to decide
AT&T' s cl ai m now.

Wth respect to AT&T's second point -- that it is preju-
di ced by the Conmmi ssion's having dismssed its counterclaim
as noot -- we are unable to determ ne the preclusive effect, if

any, of the Commi ssion's ruling. The Comn ssion reasoned

that AT&T's countercl ai m based upon s 228 was noot be-

cause AT&T is obligated in any event to pay reasonabl e

access charges. Nonethel ess, the Comm ssion di sm ssed

AT&T' s cl ai magainst Atlas "as noot, w thout prejudice.”

W sinply do not know what it means to dismiss a claim"as
nmoot, w thout prejudice.” |If a claimis noot, then it cannot
be refiled; if aclaimis dismssed without prejudice, then it
can be refiled. So which is it? At oral argunent counsel for
t he Conm ssion could not say, and neither can we. Hence,

we cannot determ ne whether the dismssal will have the

precl usive effect that would give AT&T standing to seek
review of that ruling. W therefore remand the Order to the
Conmi ssion to explain or reformits disposition of AT&T s
counterclaim Consequently, we do not reach AT&T' s stand-

ing to argue that s 228 bars Atlas and Total fromrecovering
anyt hi ng from AT&T.

2. Access service

W now turn to the nerits of AT&T's argunment with
respect to its liability for access service. Before the Comm s-
sion AT&T argued, anong other things, that Total in fact had
not provided AT&T with "access service":

Inits tariff [Total] clains to provide "local transport™
and "local switching," and it has billed AT&T for pur-
portedly providing those services. Both industry prac-
tice and Conmi ssion regul ati on, however, establish that
"l ocal transport” consists of the carriage of calls to an

Page 16 of 18
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end office, and there is clearly no end office behind
[Total], only an end user.

Motion of AT&T to Dismiss or for Judgment on the
Pl eadi ngs at 26. The Comm ssi on acknow edges that it did
not consider AT&T's argument in the Order, but maintains
that "[h]aving successfully urged the Conm ssion to pierce
the Atlas/Total corporate veil, AT&T should not be heard to
conpl ain that the Conmi ssion failed to consider whet her
Total woul d have provi ded exchange access if it had not been
a creature of Atlas.”

We do not understand AT&T to be questioni ng "whet her
Total woul d have provi ded exchange access if it had not been
a creature of Atlas." AT&T's position is sinmply that Tota
did not provide exchange access and therefore AT&T shoul d
not have to pay it for that. The Conm ssion may regard
AT&T as ungrateful but that is not a reason for failing to
address its argunment. Yet the Oder is silent regarding
whet her any entity -- Total or Atlas or the two conbined --
actual ly provi ded access service to AT&T. We therefore
remand the Order to the Conmission to consider AT&T' s
argunent that Total did not provide access service.

3. Unr easonabl e rate cl aim

AT&T contends that the Conm ssion erred by assuni ng
that, if Total had not existed, then Atlas woul d have served

Audi obridge under the NECA tariff: "no carrier that decides
to engage in a chat |ine revenue sharing schene woul d
continue participating in the NECA pool," which could nean

sharing its revenue with the 1100 ot her nenbers of the

NECA. The Conmi ssion argues that AT&T raises this

argunent for the first tine in this court. 1In order to give the
agency an opportunity to pass upon the issue, the Comm s-

sion maintains that AT&T should have filed a petition for
rehearing pursuant to s 405.

AT&T responds that "no claimcan be made that [the
rel evant] evidence was not in the record.” And, of course, no
such claimis nmade. But enough of the passive voice: the
Conmmi ssion clains that AT&T did not make the argument,
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not that the record evidence does not support the argunent.
The point could not be | ost upon AT&T's counsel, which is, no
doubt, why the conpany's hal f-hearted rejoinder lies buried
in a footnote. In any event, we are barred by s 405 from
reachi ng the question whether the Conm ssion erred in as-
sum ng Atlas woul d have adhered to the NECA tariff.

I1'l. Conclusion

We deny Atlas/Total's petition for review W grant in
part AT&T's petition for review and remand the Order to the
Commission (1) to clarify its disposition of AT&T' s counter-
claim which it dismssed "as noot, w thout prejudice,” and (2)
to respond to AT&T's argunent that Total did not provide it
with access service.

So ordered.
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